TEMA HOMEPA
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OpakKoM

Cynn6a 6paka HUKOUM 00pa3oM HE 3aBUCUT
OT HaJIM4usl OpayHOIo AOroBOpa, MO3TOMY CyIIpyram
CJeAyeT BOCIIPMHUMATh €ro KaK OMpeaeeHHYIO

B3aMMOBBITOOAHYIO CACJIKY

EkaTtepuna CEPLOIOK ¢ CneunanbHo gns «KOpmnanyeckon npakTnkm»

Hapsiny ¢ Hop-
MaTUBHBIM PETYJIu-
pOBaHKMEM TPaBOOT-
HOUIEHUU CYNpPYros
CeMelHBINT KOIEKC
(CK) YkpauHsl ipemy-
CMaTpUBaET BO3MOX-
HOCTb JOTOBOPHOTO UX
yperynupoBaHus. s
3TOTO CJIeAyeT 3aKII0-
YUTh GPaYHBIN JOTOBOP — COTJIAllIEHUE JIMII,
BCTYMAaOUIMX B OpaK, WK CYMPYroB «CO CTa-
KeM», ONpeAesIsIoliee UX UMYIIECTBEHHbIC
TpaBa 1 00SI3aHHOCTY B Opake 1/MJIH B cTydae
€ro PacTOpKEeHMUSI.

IIpakTHyecku JooObIe

[MomuepkHeM, 4TO pedb MIET UCKITIOUM-
TeJIbHO 00 MMYIIIECTBEHHBIX B3aMMOOTHO-
IIEHUSX — B OTJIMYME OT HEKOTOPBIX MHO-
CTpPaHHBIX TOCYyIapcTB YacThb 3 ctath 92 CK
YKpauHbI yCTaHaBIMBAET 3alpeT Ha pery-
JIMPOBaHMUE MOCPEACTBOM OpavyHOro J0TO-
BOpa JIMYHBIX OTHOILIEHU I CYyIPYTOB, a TAKXkKe
JINYHBIX OTHOIIEHUI MEXIY HUMHU Y JIETbMU.
A B YacTu 5 3TOH CTaThbW YTOUYHSIETCS, UTO
OpavyHbIM IOTOBOPOM HE MOXKET TepeaaBaThCs
B COOCTBEHHOCTb OTHOMY U3 CYNPYTOB HEABU -
KMMO€ MMYIIECTBO U MpoUee UMYIIEeCTBO,
TPaBO Ha KOTOPOE MOJIEXAT TOCPETUCTPAIIUY.
Ho HuuTO He MpensITCTBYET yperyJaupoBaTh B
OpavyHOM IOrOBOpE MPABOBOM CTATYC U PEXUM
KUCIOJIb30BaHUS HEJBUXMUMOIO UMYIIIECTBA
CyIIpyroB, B TOM YHCJIe IPUOOPETEHHOTO
uMu 1o 6paka. O6 3TOM, B YaCTHOCTH, TOBO-
put BepxoBHbiit Cyn YKpanHbl B IPaBOBOM
3aKJIIOUEeHUU 110 Aesry Ne 6-2301c14.

Jlaxe ¢ yueToM BCeX 3aKOHOAATEIbHbBIX
OrpaHWYeHUIi OpayHbIii JOTOBOP UMEET Upe3-
BbIYAHO IIMPOKYIO chepy MpUMeHEHUs,
MpeAoCTaBIss CyNpyraMm A0CTaTOYHO MHOTO
WHTEPECHBIX OTIINI, KOTOPBIE HEJIb3sT CBECTU
K «CTpaxoBKe» Ha CJIydJail pa3Bojga — a Belb
MMEHHO TaK OpayHblii TOTOBOp Yallle BCEro
BOCIPUHMMAIOT B MACCOBOM OOLIIECTBEHHOM
co3HaHuu. M, kak mpencraBiisieTcsl, HEIO-
OlIcHKa OpavyHOTO TOroBOpPa SIBISCTCST OMHOM
U3 OCHOBHBIX MPUYUH €TI0 HE3HAYUTEIHHOTO
pacnpocTpaHeHUs Ha YKpauHe.

Cpenu KJ1acCU4eCKUX CUTYyalluid, BKJIoYae-
MBIX B OpaYHbIil JOTOBOP, MPUHSTO BHIIC/ISTH
BO3MOKHOCTb YCTAHOBJICHHSI, YTO UMYIIIECTBO
(ero yacTb), KOTOpPOE MPUHALIEKATIO OTHOMY
U3 CYINpPYroB 0 Opaka Wiu OyneT MoayyeHo
BO BpeMsI Opaka B lap, CTAHOBUTCS MX 00IIeit
COBMECTHOM COOCTBEHHOCTBIO; OIPEACIUTh
pa3Mmep JoJieil CynpyroB B MpaBe COOCTBEH-
HOCTH Ha MMYIIIECTBO, KOTOpOE OyIeT HAXKUTO
B TIepuoj] 6paka; MpeaycCMOTPETh YCIOBUS
paznesia o0IIeTo MMYIIIECTBA B CJTy9ae pacTop-
JKEeHMST Opaka, a TakKe MOPSI0K MoraieHus
3aI0JKEHHOCTH KaXK/10Tr0 M3 CYMpPYroB 3a CUET
00111ero WK pa3aesibHOro uMyiecTBa. Kpome
TOro, OpayHBIil TOTOBOP MOXET COIepPXKaTh
TOJIOXKEHUS O HEpacpOCTPaHEHUU Ha UMYIIIe-
CTBO, TPUOOPETEHHOE BO BpeMsl Opaka, HOpM,
YCTaHABJIMBAIOLIUX PEKUM OOILIEN COBMECTHOIM
COOCTBEHHOCTH (TO €CTh TaKOE MMYIIIECTBO
OyIeT cuuTaThes O0IIIEH 10JIeBOI COOCTBEHHO-
CTBIO WJIW JIMYHOM YACTHOUM COOCTBEHHOCTHIO
KaxJjoro u3 cynpyros). B OGpauHblii 10roBOp
CTOPOHBI MOTYT TaKXe BKJIIOYUTb HOPMHBI,
perjlaMeHTUPYIOIIME UCIIOJIb30BaHUE OIpe-
JIeJICHHOTO MMYILeCTBa JJis oOecredyeHus
MOTpeOHOCTEN UX OOLIMX JETEM, a TAKXKE APY-
rux Jul (comepKaHue poauTeliel WK IeTei,
POXIEHHBIX HE B COBMECTHOM Opake).

To ecTb B OpayHbIil 1OTOBOP, COIJIACHO
YKPaUuHCKOMY 3aKOHOATEIbCTBY, MOTI'YT OBITh
BKJIIOUEHBI TIPAKTUYECKHU JIIOOBIE YCIOBUS
OTHOCHUTEJIBHO MPABOBOTO PeXUMa UMYIIIE-

CTBa, €CJIM OHU HE OTPAHUYMBAIOT 1€eCIIOC00-
HOCTb WJIM TPABOCMIOCOOHOCTh OTHOTO U3 CYTI-
PYTOB, a TaKXXe CYIIECTBEHHO HE YXYIILAIOT
HX MaTepuajbHOE TMOJIOKEeHHE (YTO CUYMTATh
CYIIIECTBEHHBIM YXY/IIIIEHNEM, 3aKOHOIATETh
He yTouHseT). BaxHoe yciioBue — GpauHbIii
JIOTOBOP HE MOXET MPOTUBOPEUNUTH MOPATIb-
HBIM OCHOBaM OOIIeCTBA.

Bbi0op npaBa

YacTHBIM, HO B YKPAaMHCKHUX peaNUsIX
CTaTUCTUYECKU 3HAYUMBbIM CITy4yaeM MCIIOJIb-
30BaHUsI OPAavYHOTO OTOBOPA, UMEIOIUM
cBoU crieliuduuecKkue OTINYUS, SIBISETCS
3aKJII0ueHue Opaka ¢ MHOCTpaHLeM. B 3Toit
CUTYyallMU KJIIOUEBBIM CTAHOBUTCS BOIPOC
o mpuMeHnMoM mpaBe. CorjaacHO yKpawH-
CKOMY 3aKOHOJATEeIbCTBY, CYNIPYTH CaMU
OTIpeNIeISAIOT, MPaBO KaKOW CTpaHbl OyaeT
TMPUMEHSITBCS K UX CEMEWHBIM OTHOLLICHUSIM.
Br160p He orpaHMYMBaETCS TIPAaBOM CTPaHHI,
rpaxkIaHUHOM KOTODPOW SIBJISIETCSI OAMH U3
CYNPYrOB — 3TO MOXKET ObITh TaKXe U MPaBo
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CITOPHBIX MOMEHTOB KaK BO BpeMsI 6paKa, Tak
U B cllydae ero pactopxxeHust. Oco6eHHOCThIO
JAHHBIX JOTOBOPOB SIBJISIETCSI UX BO3MOX-
Hast MYJIBTUIOPUCIUKIIMOHHOCTh — CYMPYTH
MOTYT UMETh Pa3IUYHOE TPAXKIAHCTBO, KUTh
B pa3HbIX CTPAaHaXx, a UX aKTUBbBI TAKXKE MOTYT
HaxXOIUThCS B pa3HbIX OpUcAUKLKSIX. CooT-
BETCTBEHHO, BAXKHO [TOHUMATh, KAKOMY TPaBy
MOMYMHSIETCS OPAYHbIA JOTOBOP MJIM OTAEb-
HBIE €T0 3JIEMEHTHI, HYXKHO 3aKJIIOYUTh OIUH
JOTOBOP WJIM UX TpeOYeTCsl HECKOJBKO, HE
Oy/IyT JIM TTOJIOXCHUS JOKYMEHTA TPOTHBOpE-
YUTh HALIMOHAILHOMY 3aKOHOIATEILCTBY TOM
WJIM MIHOM CTPaHbl — PeYb IIPEXIIE BCETO UIET
0 ¢hopMe GpayHOro 10roBopa M BOZMOKHOCTH
M3MEHEHUSI er0 COMePKaAHUSI.

Pa3nmune dopm

Tak, cornmacHo CK YkpauHbl, 6pau-
HBII KOHTPAKT 3aKJII0YAETCsI B TUCbMEHHOM
dbopMe U MOAJIEXUT HOTapUATIBHOMY YJI0-
cToBepeHU0. B AHIIMM OpadyHBIil TOTOBODP
MOXHO 3aKJIIOYUTh KaK B TMCbMEHHOM, Tak
U B ycTHOH hopme. B cooTBeTCTBUY C UCTTaH-
CKUM 3aKOHOATEIbCTBOM OpayHbIil 1OrOBOD,
KpOoMe 00s13aTeTbHOTO HOTapUAJIBHOTO yI0-
CTOBEpEHUsI, MOMJIEKUT PETUCTPALIMU B rpa-
XaaHckoM peructpe. B Utanuu ero cienyer
oGOpMJISITh B MECTHBIX OpraHax BJacTH, a
€CJI PeryJIUPYIOTCS BOIIPOCHI HEABUKMUMOTO
UMYIIECTBA — B OpTaHax, peTUCTPUPYIO-
IUX CAENKU C HeABUXUMOCThI0. Bo dpaH-
1My 6payHbIil KOHTPAKT MOXHO 3aKJIIOYUTh
TOJIBKO ITPY TOCYJaPCTBEHHOW PErMCTPaliui
Opaka, TIpu 9TOM B CBUIIETEIHCTBE O Opake B

BpauHblii LOrOBOP MOXET COAEpXaTh NONOXEHUS 0 HepacnNpPOCTPaHeHN Ha NpUoGpeTeHHoe
BO Bpems Gpaka UMYLLECTBO HOPM, YCTaHAB/IMBAIOLLMX PEXUM 00LLeli COBMECTHOI1 COOCTBEHHOCTH

CTpaHBbl, TIe OHU MPOXMBAIOT, UJIU CTPAHBI,
Ille HAXOOSITCS UX aKTUBEI.

Cunenyet obOpauiaTh BHUMaHUE, UTO B
HEKOTOPBIX IOPUCIUKIIUIX TOMYyCKaeTCs
peryiupoBaHue OpayHBIM JOTOBOPOM
JIMYHBIX OTHOIICHUI MeXOy CyImpyraMu.
CambIMU TMOEpaNbHBIMU (C TOYKU 3pEHUS
3aKOHOJATEJILHOTO PETyJIMPOBAHMST) MOKXHO
Ha3BaTh, MOXaJyil, aMepUKaHCKUE Opad-
HbI€ JOTOBOPHI, B YCIOBUST KOTOPBIX MOKHO
BKJIIOYUTHh MPAKTUYECKU JIIOOBIE MOJIOXe-
HUs. Heb3st TUIrs orpaHUIMBaTh y9acTre B
BOCIIMTAHUHM JETEI U OIPENEIATh, C KEM U3
CYIIPYTOB OHUM OCTAHYTCs B CjIy4ae pa3Boja.
Ho npu 3TOM aMepukaHCKuEe Cyabl MOTYT
pelraTh, HACKOJIBKO YCIOBUS OpayHOTO OTO-
BOpa CIIPaBEIINBHI.

BaxxHO MOMHUTH, YTO IPH 3aKIIOYCHUU
OGpayHOro KOHTPaKTa ¢ MHOCTPAHIIeM HeoO0-
XOIMM 00SI3aTeIbHBIN TIepeBO JOTOBOpa Ha
MHOCTPAaHHBIA S3BIK C COOTBETCTBYIOLINM
3aBepeHMEM. A eCJIM TaKol JOTOBOp OyaeT
MPEIOCTABISITLCS. B TPETHIO CTPaHY, OH J0J-
KeH OBITh JIETAJIM30BaH WM Ha HEM JOJDKeH
OBITH ITPOCTABJIEH ATIOCTIIb B YCTAHOBJIEHHOM
nopsake (B 3aBUCUMOCTHU OT TpeOOBaHMIA
KOHKPETHOI CTpaHBbI).

MHTepecHBIM, HO PeIKO MPUMEHSIeMBIM
SIBJISIETCSI MCTIOJIb30BaHNE OPavyHOTO TOTO-
BOpa C LEJIbI0 CTPYKTYPUPOBAHUS U YIIPaB-
JIEHUSI ceMeHbIMU akThuBaMu. He3aBucumo
OT TOTO, HACKOJIBKO pa3IMdaeTcs] UMYIIe-
CTBEHHOE TIOJIOKEHUE CYNPYTOB, OpauyHbBIit
JIOrOBOP IIO3BOJISIET YIOPSIAOYNUTH JTUYHBIE
M COBMECTHbIE aKTHBbBI, 30€XaTh MHOTMX

00513aTeIbHOM TOPSIAKE NETaeTCsI OTMETKa
0 Hajnuyuu 6payHoro gorosopa. CorjacHo
SITOHCKOMY 3aKOHOAATEIbCTBY, OpauyHbIi
JIOTOBOP AEMCTBUTEIIEH JIUILB B CIIy4ae, €CIIN
OH 3aKJIIOYEH 10 TIOJa4y 3asIBJIICHUS O BCTY-
ieHuu B 6pak. JloroBop, 3aKkJIlOY€HHBIN
TocJie CBaabObl, TOJKEH ObITh AaHHYJIMPOBaH,
U B BTOM CJlyyae UMYILIECTBEHHbIE OTHO-
IIEHWST MEXIy CYNpPYTraMy PeTyIupyroTcs B
COOTBETCTBUU C HOPMaMU TPaxJaHCKOTO
Kozekca.

OnbIT 3apyOeXXHBIX CTPAH CBUIETENIBCT-
BYET O ITMPOKOM PACTIPOCTPAHEHUY OPAYHBIX
JIOTOBOPOB, MPUYEM CPelu ceMeli coBep-
IIEHHO Pa3HOro MaTepUaJIbHOIO J0CTaTKa.
OueBUIHO, UTO BIUSHME (paKkTOpa yBeauye-
HUS 9HCIIa Pa3BOJIOB U CTPEMIIEHIE 00e301ma-
CUTBb ce0s1 XOTs ObI OT MaTePUATBHBIX ITOTEPH
B Clly4yae, eciii Opak OKaXeTcsl HeyAayHbIM,
Heb3sl uckiaoyaTh. M nmpakTuka paccMoT-
PEHHUS Ie]1 O Pa3BONax ONHO3HAYHO CBUJE-
TEJIBCTBYET O TOM, YTO TIPU HAIMYUU TAKOTO
JIOTOBOPA MHOTUX CIIOPHBIX HIOAHCOB yIaeTCsl
n306exXaTb, COXpaHUB IIPU 3TOM HEPBBI, CUJIBI
U HOpMaJIbHbI€ B3aMMOOTHOLLIEHUS. B To ke
BpeMsl cyabba Opaka HUKOUM 0Opa3oM He
3aBUCUT OT HaJIMYMsI OpauHoOro Jorosopa (1
«IIPOrpaMMUPYEMOT0» pa3Boja), MO3TOMY
Ccylnpyram cjeayeT BOCIPUHUMATh €ro KakK
OTpeesIeHHY 0 B3aUMOBBITOTHYIO (hopMaTb-
HOCTb, KOTOpAsi, HaIeI0Ch, CTAHET OObIIEHHO-
CTBIO U Ha YKpauHe.

CEPJIIOK Examepuna — napmuep AO
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